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Court of Appeals of the District of Columbia 


No. 5334. 

i 

W. W. Spilman, Appellant, 

vs. ! 

Fred C. Geiger, Intervening. ! 

i 

- i'——— 

a Supreme Court of the District of Columbi^. 

At Law. 

No. 78292. | 

W. W. Spilman, Plaintiff, 

vs. | 

Continental Motor Club, Inc., a Corporation, Defendant. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court oi; the Dis¬ 
trict of Columbia, at the City of Washington, in £aid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovb-entitled 
cause, to wit: j 

i 

1 Declaration . 

i 

Filed July 3, 1930. I 

In the Supreme Court of the District of Columbia. 

At Law. | 

No. 78292. | 

W. W. Spilman, Plaintiff, 
vs. 

Continental Motor Club, Inc., a Corporation, Defendant. 

The plaintiff, W. W. Spilman, sues the defendant, Conti¬ 
nental Motor Club, Inc., a corporation organized tinder the 

1—5334a ! 
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laws of the State of Delaware, for that heretofore, to-wit, 
on the 23rd day of June, 1928, by a certain agreement then 
and there made between the plaintiff and the defendant, 
dated the said 23rd day of June, 1928, and delivered by each 
to the other, the plaintiff leased and demised to the defend¬ 
ant, the real estate known as Lots numbered twenty-two 
(22) and twenty-three (23), Square numbered six hundred 
and seventy-six (G76) in the District of Columbia, including 
the premises known as 24 II Street, Northeast, in said Dis¬ 
trict, for a term of five (5) years, beginning July 1st, 1928 
and expiring June 30th, 1933, for a total rental of Twenty- 
seven Thousand Six Hundred and Fifty Dollars ($27,- 
650.00), to be paid in monthly instalments, the first month 
of said term without charge, the succeeding five (5) months 
at the rate of Four Hundred Dollars ($400.00) per month, 
and the succeeding four (4) years and six (6) months at the 
rate of Four Hundred and Seventy-five Dollars ($475.00) 
per month, the first payment of Four Hundred Dollars 
($400.00) for the month of August, 1928 to be made 
2 upon the execution thereof and the succeeding pay¬ 
ments to be made on the first day of each month, be¬ 
ginning August 1st, 1928, for the month of September, 1928, 


and continuing thereafter as rent in advance for the suc¬ 


ceeding months, until the total rent shall have been paid; 
said payments to be made without demand at such place or 
places in the District of Columbia as the plaintiff may desig¬ 
nate; that the defendant did not pay the rent for the months 
of May, June and July, 1930, as provided in said agreement, 
and the sum of Fourteen Hundred and Twenty-five Dollars 
($1,425.00) has become due and payable to the plaintiff, and 
still is in arrear and unpaid; that although often requested 
so to do, the defendant has not, nor has any one for it, yet 
paid the said sum of Fourteen Hundred and Twenty-five 
Dollars ($1,425.00) or any part thereof, to the plaintiff. 

Wherefore the plaintiff brings this suit and claims Four¬ 
teen Hundred and Twenty-five Dollars ($1,425.00), with in¬ 
terest as set forth in the Bill of Particulars hereunto an¬ 


nexed, besides costs. 


WALTER B. GUY, 
ARTHUR J. HILLAND, 

Attorneys for Plaintiff. 
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Affidavit of Merit in Attachment for Rent. 


District of Columbia, To wit: 

| 

W. W. Spilman, being' first duly sworn, on oath, fcays that 
he is the W. W. Spilman named plaintiff in the above en¬ 
titled cause, wherein the Continental Motor Club, Inc., a 
corporation organized and existing under the laws of 

3 the State of Delaware is named defendant; that the 
defendant, as tenant, is justly indebted to him in the 

full sum of Fourteen Hundred and Twenty-five Dollars 
($1,425) for rent of premises known and describee} as num¬ 
ber 24 U Street, Northeast, Washington, D. C., jfor that 
heretofore, on, to-wit, tlie 23rd day of June, 1928, file plain¬ 
tiff and the defendant entered into a written agreement of 
lease, dated the 23rd day of June, 1928, and duly signed 
and delivered by each, whereby the plaintiff did lease and 
demise unto the defendant the real estate knowii as Lots 
numbered twenty-two (22) and twenty-three (23) in Square 
numbered six hundred and seventy-six (676), in tho District 
of Columbia, including the premises known as number 24 Ii 
Street, Northeast, in said District, for a term of five (5) 
years, beginning July 1st, 1928, and expiring June 30th, 
1933, for a total rental of Twenty-seven Thousand Six Hun¬ 
dred and Fifty Dollars ($27,650.00), to be paid id monthly 
instalments, the first month of said term without: charge, 
the succeeding five (5) months at the rate of Four Hundred 
Dollars ($400.00) per month, and the succeeding four (4) 
years and six (6) months at the rate of Four Hundred and 
Seventy-five Dollars ($475.00) per month, the first!payment 
of Four Hundred Dollars ($400.00) for the month of Au¬ 
gust, 1928, to be made upon the execution thereof and the 
succeeding payments to be made on the first da^ of each 
month, beginning August 1st, 1928, for the month of Sep¬ 
tember, 1928, and continuing thereafter as rent in advance 
for the succeeding months, until the total rent shall have 
been paid, said payments to be made without demand at 
such place or places in the District of Columbia as the plain¬ 
tiff may designate; 

That under and by virtue of said agreement the 

4 defendant, afterwards, to-wit, on the first day of 
July, 1928, entered into possession of the said real 
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estate and premises and still is in possession thereof; that 
the defendant has paid the rent therefor, to the month of 
May, 1930, but has not yet paid the rent for the months of 
Mav, June and Julv, 1930, at Four Hundred and Seventy- 
live Dollars ($475.00) per month, due and payable as afore¬ 
said, or any part thereof, and there is now justly due and 
owing from the defendant to the plaintiff for rent, as afore¬ 
said, the full sum of Fourteen Hundred and Twenty-five 
Dollars ($1,425.00), exclusive of all set-offs and just 
grounds of defense, besides interest and costs, as will ap¬ 
pear more fully by reference to the Bill of Particulars 
hereto annexed and made a part hereof. 

W. W. SPILMAX. 


Subscribed and sworn to before me this 3rd dav of Julv, 
A. D. 1930. 

[notarial seal.] ELSIE O. OLIVER, 

Notary Public, D. C. 

Bill of Particulars. 

Continental Motor Club, Inc., a Corporation, to W. W. 

Spilman. 

For rent of the real estate known as Lots numbered 22 
and 23, Square G76, in the District of Columbia, including 
the premises known as Xo. 24 II Street, Northeast, in said 
District, for the months of May, June and July, 1930, 
5 at $475.00 per month, due and payable in advance, 
$1,425.00, with interest at the rate of 6% per annum 
on $475.00 from May 1, 1930; on $475.00 from June 1, 1930, 
and on $475.00 from Julv 1, 1930, besides costs. 

WALTER B. GUY, 

ARTHUR J. HILLAND, 

Attorneys for PI amt iff. 

Attachment for Rent. 

Issued July 3,1930. 

#*##### 

The President of the United States to the Marshal for said 
District, Greeting: 

You are hereby commanded to attach, seize, and take into 
your custody such of the defendant’s personal chattels, on 
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tlie premises occupied. 1 *y him os tenant of the plaintiff in 
this District, as are subject to plaintiff’s lien fori rent, to 
the value of Fourteen Hundred and Twenty-Five! Dollars 
($1,425.00), the amount of the plaintiff’s demand against 
the defendant for rent, as shown by the plaintiff’sjaffidavit 
duly tiled in the cause and as claimed in his declaration; and 

return this Writ into the Clerk’s Office of said Court imine- 

| 

diatcly, so indorsed as to show when and how you ljave exe¬ 
cuted the same. j 

Witness the Honorable Alfred A. Wheat, Chief Justice of 
said Court, the 3rd dav of Julv, A. D. 1930. 

[seal.] FRANK E. CUNNINGHAM, 

\ Clerk, 

Bv ANDREW A. HORNER, ! 

Assist ant\Clerk. 


Marshal's Ret urn. 


Attached, as per schedule filed herewith, Julv 3, 1 1930. 

EDGAR C. SNYDE|r, 

Marshal, 

Bv J. J. CLARKSON. I 


6 Schedule of levy under per schedule j attached 

hereto, $799.50. ! 

7 i 

i 

j 

We, the undersigned, citizens of the District of Colum¬ 
bia, having been duly summoned and sworn by the Marshal 
of said District, do hereby certify that we have dppraised 
the property described in the foregoing schedule jat Seven 
Hundred and Ninety-nine 50/100 Dollars. 

Given under our hands and seals this Third dav of Julv, 
1930. 1 

RALPH A. WESCHLER. I [seal.] 

LEO R. KING. ! [seal.] 


E. C. SNYDER, j 

U. S. Marshal. 
J. J. CLARKSON, 

Deputy. 


Metal double-door stationery cabinet. j. . 7.50 

4 Oak chairs . j. . 5.00 

Costumer .... j. . .50 

i 
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Type table . 2.00 

Edison mimeograph . 5.00 

#5 Underwood typewriter, #2427550-5. 30.00 

Mah. chair . 2.50 

Dbl. pedestal flat top desk. 15.00 

Mah. type chair . 1 50 

4-Dr. metal letter file. 12.50 

Single-door steel cabinet . 15.00 

6-Dr. combination file case. 15.00 

National Cash Register, Stype 1054G #12401241. . 25.00 

2 Mah. arm chairs. 8.00 

Dbl. pedestal type desk. 10.00 

Underwood #5 typewriter #2211789-5. 20.00 

Mali, swivel arm chair. 4 00 

Blackboard . 1 00 

Mah. side chair . 1.50 

Fire extinguisher . 5.00 

2 Oil measures . 1.50 

2 oil measures, 2 gas measures, 1 funnel. 5 00 

Bench vise . 3.00 

Punch and bench. 1.00 

Weaver tire changer . 30.00 

Weaver tire spreader.. . 7.50 

1 Fire extinguisher. 5.00 

7 Kellogg air compressor, motor, tank and at¬ 
tachments . 60.00 

Hardie car washing machine, motor and attach¬ 
ments . 50.00 

Garage jack . 7.50 

Acetylene gauges, tubing, attachments. 20.00 

Creeper . .50 

Fire extinguisher . 5.00 

4 Asst, chairs . 2.00 

Mah. office table, M & S. 3.00 

Mah. card file. .75 

2 Fall blocks and rope. 7.50 

Galv. iron can. .50 

Barrel truck. .50 

Grind stone . 1.50 

Raybestos brakeband riveter with motor and attach¬ 
ments . 20.00 

Wheel aligner . 7.50 
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Manley hydraulic jack .} .. 25.00 

2 Bench vises and 2 benches.1 .. 8.00 

Weidenhoff test bench, complete with motor and'at¬ 
tachments .I ■ • 100 00 

Weidenhoff battery charger, board, bench.1 . . 50.00 

Lot Misc. auto replacement parts, including fender, 

lamps, starters, bearings, coils—.| .. 7.50 

11 Used storage batteries.i.. 13.75 


Indiana truck with gas tank body, Virginia License 

rn i /i aa" ✓ ^ aaa\ i AA 

/ o. 00 
75.00 
20.00 

| $799.50 

i 

Motion to Quash Attachment. 

Filed July 31, 1930. j 

* * * * * m ■* 

Now comes Fred C. Geiger, by and through hjs attorney 
and moves this Honorable Court to quash the attachment 
in the above entitled cause, for reasons as set fprtli in the 
petition tiled herewith and made a part hereof. I 

H. M. FOWLER, 
Attorney for Fred C|. Geiger. 

8 Walter B. Guy and | 

Arthur J. Hilland, 

Attorneys for Plaintiff, 

Woodward Building. 

Gentlemen : 

I 

Please take notice that the foregoing motion will be 
called to the attention of the Court on Thursday, August 
7th, 1930, at ten o’colck A. M., or as soon thereafter as 
counsel mav be heard. 

H. M. FOWLER, 
Attorney for Fred C. Geiger. 

Petition of Fred C. Geiger. \ 

* * # # # # 

The petition of Fred C. Geiger respectfully shows to 
this Honorable Court as follows: 

That he was notified by the Continental Motoif Club, Inc., 
that in the above entitled cause, an attachment was issued 


±-4b-yuo (iyzyj .i.. 

Gary 2VL»-T Truck with gas tank bodv, =rE25-10663 
Hydraulic grease gun . l .. 












8 


W. W. SPILMAN VS. FRED C. GEIGER. 


on certain chattels in and upon premises 24 II Street, 
Northeast, by the plaintiff herein; that the petitioner Fred 
C. Geiger, has a lien under a chattel mortgage on the fol¬ 
lowing chattels located at 24 II Street, Northeast, which 
chattels have been attached by the plaintiff herein: that 
the said chattels are the property of the petitioner and that 
petitioner has a good and bona tide title to same: 

One 1930 Delivery truck (% ton) Motor ^o. A-2144704; 
one 1929 Auburn Victoria Conv. Coupe, Motor No. 27368; 
all shop equipment,; one Weidenhoff Battery recharger; 
one test bench; one air compressor; one motor driven drill; 

one motor driven emery wheel; one Raybestos brake 
9 machine; one Harden electric wash machine; one 
Manley hydraulic jack; one Devillbiss Duco air 
spray machine; air grease guns; one Cadillac Weaver wreck 
wagon; stock gas and oils and accessories; one Republic 
gas tank wagon truck; one Indiana gas tank wagon truck; 
one Gary gas tank wagon truck; all office equipment, in¬ 
cluding two mahogany flat top desks, one National cash 
register, three steel tile cabinets, and such further and 
other equipment as may now be in and upon said premises; 
together with all other goods, chattels, wares, and merchan¬ 
dise located in said premises, although not specifically 
enumerated herein; one Republic truck, 1923, Motor No. 
4591-J-4; Indiana wagon truck, 1923, Motor No. 63282; one 
Gary wagon truck, 1925, Motor No. 128874-A. 

Wherefore, the premises considered, petitioner prays 
this Honorable Court to quash the attachment as to the 
above enumerated chattels, and to compel the plaintiff to 
deliver same over to petitioner. 

FRED C. GEIGER. 

H. M. FOWLER, 

Attorney for Petitioner. 

District of Columbia, ss : 

Fred C. Geiger, being first duly sworn, on oath deposes 
and says that he has read the foregoing petition by him 
subscribed and knows the contents thereof; that the mat¬ 
ters and things therein stated of his own knowledge are 
true, and those stated on information and belief, he believes 
to be true. 


FRED C. GEIGER. 
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Subscribed and sworn to before me thijs 30th day 
10 of August, A. D. 1930. j 

[notarial seal.] J. B. DICK MAN,I Jr., 

Notary Public, D. C. 

| 

Supreme Court of the District of Columbia. 


Thursday, August 7 

Session resumed pursuant to adjournment, H| 
A. Wheat, Chief Justice, presiding. 


th, 1930. 
on. Alfred 


# 


* 


Upon consideration of plaintiff’s motion filed herein by 
his attorneys of record, for judgment on his demand 
against the defendant, for want of an affidavit qf defense, 
it is ordered that said motion be, and the sames is hereby 
granted. 

Wherefore it is considered that plaintiff recover of the 
defendant herein the sum of Fourteen Hmidred and 
Twenty-five Dollars ($1,425.00), with interest on $475.00 
from May 1, 1930; on $475.00 from June 1,1930; jon $475.00 
from July 1, 1930, together with costs of suit to be taxed 
bv the clerk and have execution thereof. 


Memorandum of Hearing of Intervening Petition. 


Filed September 3, 1930. 

i 

*##### * 

» i 

Plaintiff, defendant’s landlord, brought this Suit to re¬ 
cover rent for May, June, and July, 1930, and attached 
certain chattels and automobiles on the leased property. 

Geiger filed an intervening petition claiming that the 
property attached belonged to him, and asked that 
11 the attachment be quashed. 

After hearing, Mr. Justice Hitz on August 9, 1930 
ordered that the attachment be quashed, and thd property 
turned over to the intervener. 

On August 26 Mr. Justice Hitz granted a motion for re¬ 
hearing. 

The case has again been heard and witnesses testified on 
both sides. 

2—5334a 


i 

| 
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Tlic property was leased on June 23, 1928 for five years 
from July 1 next at a total rental of $27,650, to be paid in 
monthlv instalments: on the first day of each month. 

From time to time after taking* possession defendant 
borrowed money from said Geiger with which he purchased 
some of the property. 

By October, 1929 Geiger’s debt aggregated $2500. In 
that month the defendant conveyed all of the property in 
question by way of jbill of sale and chattel mortgage to 
Geiger to secure the latter’s loans. About $1700 remains 
unpaid. The tenant paid the rent until April 30, 1930, or 
some months after this conveyance. 

Plaintiff objects \o the intervener’s claim on the ground 
that the landlord's lien under sections 1229 and 1230 of the 


Code is superior to the intervener’s rights; and on the 
ground that the transfer to the intervener did not comply 
with the provisions of the bulk sales act (See p. 325 of the 
Code). 

Tn my opinion the rights of the intervener to the extent 
of the balance unpaid him are superior to the lien of the 
landlord, and an appropriate order will be entered. 

1. This case is governed by Andrews Paper Co. v. 
12 Southern Soda Fountain Co. 46 App. 84, and The 
'Richmond v. Calce, 1 App. 447. 

Plaintiff relies upon three decisions of the Supreme 
Court —Webb r. Sharp , 13 Wall, 14; Fonder r. Rapley , 15 


Wall. 328, and Beall r. White. 94 Y. S. 382. On these cases 


he contends that his lien attached the moment the property 
was placed upon the premises. 

All of these cases were before the Court of Appeals 
at the argument of the decisions above mentioned. The 
Court of Appeals held that where rent is payable in 
monthly, quarterly, or annual periods the lien does not ex¬ 
tend to rent to accrue for any such period unless the period 
has actually commenced to run and the landlord’s lien as to 
that particular instalment of rent has become fixed (46 
App. 87). 

The intervener’s right attached some six months before 
the beginning of the three months for which the landlord 
seeks to recover rent. 


2. The same case disposes of the second objection. 

The bulk sales act protects only the creditors in existence 
at the time of the transfer. In the Andrews case it is held 
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that, the debt did not accrue until after the right of the 
Southern Soda Fountain Company had become perfected. 

In my opinion the bulk sales act does not apply to this 
case. The continental Motor Club, Inc. did not maintain 
; ‘anv stock of goods, wares or merchandise”, ijt was not 
engaged in trade. See Sivift v. Tempelos (N. 0.) 7 A. L. 
R. 1581 and cases cited in the annotation. 

JESSE C. ADKINS, 

Justice. 

13 Supreme Court of the District of Columbia. 

Wednesday, September 3", 1930. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

###*#* 

Upon consideration of the petition of Fred C. Geiger 
tiled herein July 31st 1930, to quash the attachment herein, 
it is ordered that said attachment be, and the same is 
hereby quashed and released and the United Stated Marshal 
is hereby directed to forwith turn over to the said Fred 
C. Geiger or his attorney the goods and articles j seized by 
him under said attachment. 

Memoranda. 

September 23, 1930.—Appeal noted by plaintiff in open 
court and bond fixed at $100 or $50 deposit; appeal filed in 
Clerk’s Office by plaintiff; citation to Geiger, apjpellee, is¬ 
sued and service accepted by attorney for appellee; $50 
deposited by plaintiff in lieu of appeal bond. 

October 1.3, 1930.—Time to file Bill of Exceptions ex¬ 
tended from dav to day to and including November 10, 
1930. ‘ * | 

November 10, 1930.—Proposed Bill of Exceptions of 
Plaintiff filed. 


14 


Assignment of Errors. 
Filed December 2,1930. 


# 




* 


# 


,i # 


The court erred: 

1. In denying the plaintiff’s motion to overrule or strike 
out the intervener’s motion to quash the attachment. 
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2. Iii overruling the plaintiff’s motion to dismiss the in¬ 
tervening petition of Fred C. Geiger. 

3. In holding that! the chattel mortgage lien of the inter¬ 
vener is superior and paramount to and has priority over 
the landlord’s lien of the plaintiff. 

4. In failing to hold that the sale upon which the inter¬ 
vener bases his claim of title to the goods and chattels at¬ 
tached is void as to the plaintiff under the Fraudulent Sales 
Act approved April 2S, 1904 (33 Stat. L. pt. 1, p. 555). 

5. In quashing the attachment herein. 

6. In directing the United States Marshal to forthwith 
turn over to the intervener or his attorney the property 
seized bv him under the attachment herein. 

ARTHUR J. HILLAND, 

Attorney for Plaintiff. 

15 Supreme Court of the District of Columbia. 

Friday, December 12, 1930. 

Session resumed pursuant to adjournment, lion. F. L. 
Siddons, Justice, presiding. 

####### 

(Signed by Justice Adkins.) 

The Court having this day signed the Bill of Exceptions 
in this cause, heretofore submitted herein, as of the time 
of the noting thereof at the trial, now herebv orders the 
same made of record, nunc pro tunc. 

16 Designation of Record. 

Filed October 15, 1930. 
######* 

The plaintiff, having perfected an appeal herein to the 
Court of Appeals of the District of Columbia, hereby re¬ 
quests the Clerk of the Supreme Court of the District of 
Columbia to prepare transcript of the record, including 
therein the following papers and proceedings, namely: 

1. The plaintiff’s declaration, bill of particulars and 
affidavit of merit filed July 3, 1930. 



I 


i 

i 

; 
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2. Attachment for rent issued July 3, 1930, and the Mar¬ 
shal’s return thereof; including the schedule of|the prop¬ 
erty attached. 

3. Motion and accompanying petition of Fred jC. Geiger 

to quash attachment filed'July 31, 1930. ! 

4. Copy of judgment for plaintiff for Fourteen Hundred 
and Twenty-Five Dollars ($1,425.00) with interest and 
costs entered August 7, 1930, Minutes 80, page 429. 

5. Memorandum opinion of Justice Adkins filed Septem¬ 
ber 3,1930. j 

(). Copy of the order of court entered September 3, 1930, 
Minutes 81, page 341. 

7. Memorandum of the notation of an appeal qnd the is¬ 
suance of citation by the plaintiff; the fixing of the appeal 
bond at $100.00 or $50.00 cash in lieu thereof, apd the de¬ 
posit by the plaintiff’s attorney of $50.00 cash in lieu of the 
appeal bond. 

8. The assignment of errors. 

9. The bill of exceptions. | 

17 10. A copv of this designation. 

ARTHUR J. HILLAXD, 

Attorney for Plaintiff. 

i 

j 

Service of a copy of the foregoing designation; is hereby 
acknowledged this 14th day of October, A. D. 1930. 

HENRY M. FOWLER, 
Attorney for Fred C. \ Geiger. 


18 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 17, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
?ounsel herein filed, copy of which is made pajrt of this 
transcript, in cause No. 78292 at Law, wherein W|. W. Spil- 
man is Plaintiff and Continental Motor Club, Inc. g corpora¬ 
tion, is Defendant, as the same remains upon the files and 
of record in said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of December, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CHAS. B. COFLIN, 

Asst. Clerk. 

19 In the Supreme Court of the District of Columbia. 

At Law. 

No. 78292. 

Wayland W. Spilman, Plaintiff, 

v. 

Continental Motor Club, Inc., a Corporation, Defendant; 

Fred C. Geiger, Intervener. 

Bill of Exceptions. 

Be it remembered that at the hearing of the intervening 
petition and motion to quash the attachment in this cause, 
filed herein on the 31st day of July, 1930, by Fred C. Geiger, 
Claimant of the property attached, before Mr. Justice 
Adkins, without a jury, on the 28th day of August, 1930, 
the following proceedings were had, evidence offered and 
given, rulings made by the court, and exceptions taken by 
the plaintiff and noted by the court. 

Counsel for the iplaintiff, Wayland AY. Spilman, moved 
the court to overrule or strike out the motion of the inter- 
verfor, Fred C. Geiger, to quash the attachment, on the 
ground that under Section 462 of the Code of Laws for the 
District of Columbia the claim of the intervener should be 
by petition, under oath, and not by motion, and on the 
further ground that the motion failed to state any ground 
for quashing the attachment, which motion was overruled 
by the court and an exception thereto duly noted on behalf 
of the plaintiff. 

Thereupon the intervener, Fred C. Geiger, to maintain 
the issues on his part joined, offered in evidence a certified 
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copy of a Bill of Sale, covering certain goodsjand chattels 
therein described among which were the goods!and chattels 
attached by the plaintiff herein, said Bill of sale being 
dated October 5, 1929, and between Fred C. Gejiger, as pur¬ 
chaser, and The Continental Motor Club, Incj, a corpora¬ 
tion, the defendant herein, and F. L. Sutton, as sellers, and 
is hereto attached and made a part hereof as “Exhibit A”, 
and a certified copy of a Chattel Mortgage covering and 
describing the same property, also dated October 5, 
20 1929, between Fred C. Geiger, as seller, and The 

Continental Motor Club, Inc., a corporation, and 
Felix L. Sutton, as purchasers, which is also hereto at¬ 
tached and made a part hereof as “Exhibit B'’, both of 
said instruments having been duly recorded in! the District 
of Columbia on October 14, 1929, and the same were re¬ 
ceived in evidence. 


Thereupon the intervener, Fred C. Geiger^ being first 
duly sworn, testified in his own behalf, on direct examina¬ 
tion, in substance, that he is and for more 'than twenty 
years has been a member of the bar and engaged in the 
practice of law in the District of Columbia; tli^it from time 
to time he had lent money in various amounts jto The Con¬ 
tinental Motor Club, Inc., a corporation, the defendant 
herein, and Felix L. Sutton, and such loans having reached 
the total amount of Twentv-Five Hundred and Fiftv Dol- 
lars ($2,550) on October 5, 1929, he requested the defend¬ 
ant corporation and Mr. Sutton to furnish lnm some se¬ 
curity for the payment of the amount owed him; that pur¬ 
suant to that request and to secure the payment of that 
amount, the above described instruments were executed and 
delivered; that thereafter some payments liacj been made 
to him on account of the amount thereby secured, but that 
there is still an unpaid balance of approximately Seventeen 
Hundred Dollars ($1,700). 

j 

On cross-examination by counsel for the plaintiff, the 
witness testified in substance, that he was present when 
the lease dated the 23rd dav of June, 1928, between the 
plaintiff, W. W. Spilman, as lessor, and the defendant, The 
Continental Motor Club, Inc., a corporation, as lessee, 
of premises No. 24 H Street, Northeast, Washington, D. C., 
was executed by the said parties, he having j on that oc- 
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casion, accompanied Mr. F. L. Sutton, President of The 
Continental Motor Club, Inc., a corporation, to the office 
of Walter B. Guy, Esquire, attorney for Mr. Spilman; that 
he read the lease and signed it as a witness, but denied that 
he acted as attorney either for Mr. Sutton, who also signed 
it as guarantor, or for The Continental Motor Club, Inc., a 
corporation; that at the time and before the above de¬ 
scribed bill of sale and chattel mortgage were executed and 
delivered, he knew that The Continental Motor Club, Inc., 
a corporation, was a tenant of premises No. 24 II Street, 
Northeast, Washington, D. C., on which said goods and 
chattels were located; that none of said goods and 
21 chattels were actually delivered to him, but that they 
all remained on the premises and he simply checked 
them on the premises to see that they were all there; that 
he did not at any time before the consummation of the 
sale, obtain a written statement, under oath, or otherwise, 
from an officer or agent of The Continental Motor Club, 
Inc., a corporation, with respect to its creditors, and did 
not in any manner notify the plaintiff, or any creditors, if 
there were any, of the proposed sale. 


Thereupon, to further maintain the issues on his part 
joined, the intervenor, Fred C. Geiger, called as a witness 
Felix L. Sutton, who, being first duly sworn, testified, in 
substance, that he is President of The Continental Motor 
Club, Inc., a corporation, the defendant herein; that the 
defendant corporation took possession of premises No. 24 
H Street, Northeast, Washington, D. C. on June 23, 1928, 
under and pursuant to the lease dated the same date, at¬ 
tached hereto as “Exhibit C”; that the corporation owned 
only a small amount of property at that time and that was 
all that was placed on the property at that time, but that 
from time to time thereafter the corporation acquired and 
placed the remainder of the property attached by the plain¬ 
tiff on the premises, sand that the property was placed on 
the premises as and when the corporation acquired it; 
that the bill of sale and chattel mortgage hereto attached 
as “Exhibit A” and “Exhibit B”, respectively, were exe¬ 
cuted and delivered gt the request of Fred C. Geiger to 
secure the payment of money which he and The Continental 
Motor Club, Inc., a corporation, borrowed from Mr. Geiger 
from time to time, and which on October 5, 1929, the date 
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of the execution and delivered of the said instruments, 
amounted to Twenty-Five Hundred and Fifty Dollars 
($2,550); that thereafter some payments had been made 
on account thereof, but that there is still an unpqid balance 
of approximately Seventeen Hundred Dollars ($1,700). 

On cross-examination by counsel for the plaintiff, the 
witness testified in substance, that The Continental Motor 
Club, Inc., a corporation, besides its automobile iclub work, 
is engaged in a general automobile storage and garage 
business, and was so engaged in premises No. 24 H Street, 
Northeast, "Washington, D. C.; that when the lease between 
the plaintiff and the defendant corporation forjthe rental 
of said premises, was executed, the intervene, Fred C. 
Geiger, accompanied him to the office of Walter B. Guy, 
Esquire, who represented the plaintiff, as attorney, 
22 in the transaction; that Mr. Geiger read the lease 
and signed it as a witness, but did not act qs attorney 
in the matter either for him personally or for The Conti¬ 
nental Motor Club, Inc., a corporation; that lie Isigned the 
lease on behalf of the corporation; that he also Isigned the 
bill of sale and chattel mortgage to Mr. Geiger,| on behalf 
of the defendant corporation, but that none of! the goods 
and chattels described therein were ever actually delivered 
to Mr. Geiger, and were not removed from the premises 
but remained thereon; that at the time of the qale to Mr. 
Geiger, The Continental Motor Club, Inc., a corporation, 
had no creditors, but that Mr. Geiger did not at any time 
before the consummation of the sale, demand or receive 
from The Continental Motor Club, Inc., a corporation, or 
from an officer or agent of it, a written statement, under 
oath, to that effect. 


Thereupon the intervener, Fred C. Geiger, rested, the 
foregoing being the substance of all the evidence! offered in 
his behalf. 

I . 1 

Thereupon, counsel for the plaintiff moved the court to 
overrule the motion to quash the attachment, on the ground 
i that the intervenor had failed to state in the motion or to 

show by the evidence, any ground for quashing |he attach¬ 
ment, and on the further ground that under Section 462 of 
> the Code of Laws for the District of Columbia, the pro¬ 

ceedings should be by petition, under oath, and iiot by mo- 
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tion, and to dismiss the intervening petition, on the ground 
that the sale to the intervenor is void under the Fraudulent 
Sales Act approved April 28, 1904 (33 Stat. L. Pt. P. 555) 
and on the further ground that the landlord’s lien in favor 
of the plaintiff is superior and paramount to and has prior¬ 
ity over the lien of file intervenor, if any. The court over¬ 
ruled the motion, to which ruling an exception was duly 
noted on behalf of the plaintiff. 

Thereupon, to maintain the issues on his part joined, the 
plaintiff, W. W. Spilman, offered in evidence the original 
of the lease dated the 23rd day of June, 1928, between him, 
as lessor, and the defendant, The Continental Motor Club, 
Inc., a corporation, as lessee, of premises No. 24 H Street, 
Northeast, Washington, D. C., all the signatures thereon 
having been identified or admitted, and the same was ad¬ 
mitted in evidence, and is attached hereto and made a part 
hereof as “Exhibit C”, and also offered the record in this 
cause in evidence, the material parts of which appear in the 
transcript of record, and the same was received in 
23 evidence. 


Thereupon the plaintiff, W. W. Spilman, being first 
duly sworn, testified in his own behalf, on direct examina¬ 
tion, in substance, that The Continental Motor Club, Inc., a 
corporation, the defendant herein, took possession of 
premises No. 24 II Street, Northeast, Washington, I). C. 
on the 23rd day of June, 1928, under the lease of the same 
date, hereto attached as “Exhibit C”; that between that 
date and October 5, 1929, and subsequent thereto, he fre¬ 
quently visited the premises to inspect the same and on 
such visits had seen all the attached property on the prem¬ 
ises, and had seen all of it thereon prior to October 5, 1929; 
that he was present when the United States Marshal exe¬ 
cuted the writ of attachment herein and attached the goods 
and chattels claimed by the intervenor, and all the said 
goods and chattels were then on the leased premises, 
namely, No. 24 H Street, Northeast, Washington, I). C.; 
that he was not notified of the proposed sale to Mr. Geiger 
and the first actual notice he received of the transaction 
was received by him at the time the United States Marshal 
made the attachment; that when he and Air. Sutton executed 
the lease hereto attached as “Exhibit C”, Mr. Geiger was 
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present with Mr. Sutton, and read the lease aid advised 
Mr. Sutton with respect thereto, and that the! judgment 
herein has not been paid or satisfied. j 

i 

i 

On cross-examination by counsel for the intefvenor, the 
witness testified, in substance, that he could distinctly re¬ 
member each of the articles attached and could identify 

* 

each as having been on the premises prior to !October 5, 
1929. " ! 


Thereupon the plaintiff rested, and the intervemor offered 
no evidence in rebuttal, the foregoing being the substance 
of all the evidence offered by the plaintiff and the inter¬ 
vene r. j 

Thereupon counsel for the plaintiff renewed!the motion 
to overrule the motion to quash the attachment,!and to dis¬ 
miss the intervening petition, on the grounds! previously 
stated. After arguments by counsel for the respective 
parties, during which counsel for the plaintiff requested the 
court to rule as a matter of law that the sale upon which the 
intervener bases his claim of title to the goods and chattels 
attached, is void under the Fraudulent Sales Art approved 
April 28, 1904 (33 St at. L. pt. 1, p. 555), land further 
24 requested the court to rule as a matter ol| law the the 
landlord’s lien in favor of the plaintiff! is superior 
and paramount to and has priority over the licfn of the in¬ 
tervener, if anv, the court took the matter under advise- 

• ' i 

ment, and thereafter, on, to-wit, the 3rd day of September, 
1930, filed a memorandum opinion in this cause) and passed 
an order herein, quashing the attachment and directing the 
United States Marshal to forthwith turn over ;to the inter- 

j 

venor, Fred C. Geiger, or his attorney, the goods and arti¬ 
cles seized by him under said attachment, both of which 
appear in the transcript of record, and to which the plain¬ 
tiff duly noted an exception and appeal to the Court of 
Appeals of the District of Columbia, which appeal was per¬ 
fected on the 23rd day of September, 1930. j 
And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, and because the matters and things 
hereinbefore recited are not matters of record, in order 
to make the same a part of the record herein, which is 
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hereby ordered, so that the plaintiff may have his case re¬ 
viewed on appeal, the plaintiff, by his attorney, moves the 
court to sign and seal this, his bill of exceptions, to have 
the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
motion is granted by the court; and thereupon the plaintiff 
tenders this, his bill of exceptions, and requests the court 
to sign and seal the! same, which is accordingly done, now 
for then, this 12th dav of December. A. D. 1930. 

JESSE C. ADKINS, 

Justice. 

25 “Exhibit A.” 

Bill of Sale. 

Received of Fred C. Geiger Two thousand five hundred 
& fifty dollars ($2,550.00), in full payment for the follow¬ 
ing goods and chattels located in premises No. 24 H Street 
N. E. Washington, D. C. One 1930 Ford Delivery Truck 
Motor No. A-214,4704 (% ton) on which there is a balance 
of $350.00; One 1929 Auburn Victoria Conv. Motor No. 
27368. Coupe on which there is a balance due of $700.00; 
all shop equipment; One Battery recharger, One test bench. 
One air compressor on which there is a balance due of 
$800.00 One motor driven drill; One motor driven emery 
wheel; One raybestos brake machine; One Harden electric 
wash machine; One Manly hydraulic jack; One Devillbiss 
Duco air spray machine; Air grease guns; One Cadillac 
Weaver wreck wagon; Stock gas and oils and accessories; 
One republic gas tank wagon truck; One Indiana gas tank 
wagon truck; One Gary gas tank wagon truck; all office 
equipment including One mahogany flat top desk, one office 
mahogany flat top desk, one national cash register, three 
steel file cabinets; and such further and other equipment 
as may now be in and upon said premises. Together with 
all other goods, chattels, wares and merchandise located in 
said premises, although not specifically enumerated herein. 
Republic truck, 1923 Motor No. 4591-J-4 Indiana wagon 
truck, 1923, Motor No. 63282; Gary Wagon truck 1925, 
Motor No. 128874-A. said goods and chattels we herebv 
certify, it being one of the express conditions upon which 
this sale is made, belong absolutely to us; that there are 
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no prior liens against them, and that we have a right to 
sell and give possession of the same to the said Fred C. 
Geiger and will be delivered to said Fred C. Geiger when 
he sends for same. 

Signed and sealed this 5th day of October 192$. 

In the presence of H. M. Fowler 
[corporate seal.] 


CONTINENTAL MOTOR CLUB, INC., 
By F. L. SUTTON, Pres . ! [seal.] 

F. L. SUTTON. I [seal.] 


i 

i 

Received the goods and chattels mentioned inj the fore¬ 
going Bill of Sale. 

FRED C. GEIGER. 


26 District of Columbia, To ivit: 

I, Henry M. Fowler a Notary Public in and for the said 
District of Columbia, do hereby certify that Tilie Conti¬ 
nental Motor Club bv Felix L. Sutton, President land Felix 
L. Sutton parties to a certain Bill of Sale bearing date on 
the 5th day of October A. I). 1929, and hereto annexed, per¬ 
sonally appeared before me in said District of j Columbia 
the said Continental Motor Club by Felix L. Sutton Pres, 
and Felix L. Sutton being personally well known to me as 
the persons who executed the said Bill of Sale and acknowl¬ 
edged the same to be their act and deed. 

Given under my hand and official seal this Fifth day of 
October A. D. 1929. j 

[notarial seal.] HENRY M. FOWLER, 

Notary Public , D. C. 

27 4 4 Exhibit B.” | 

i 

Chattel Mortgage. 

| 

i 

Know all men by these presents: That The Continental 
Motor Club and Felix L. Sutton residing at 24 H Street, 
Northeast, Washington, D. C. have this date obtained from 
Fred C. Geiger the following articles—One 1930 Ford De¬ 
livery Truck (% ton); Motor No. A-2,144,704 j One 1929 
Auburn (Motor No. 27,368) Victoria Conv. Coupe; all shop 
equipment; One Weidenhoff Battery recharger j One test 
bench; One air compressor; One motor driven drill; One 
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motor driven emery wlieel; Oik* Roybostus brake machine; 
One Harden electric wash machine; One Manly hydraulic 
jack; One Devillbiss Dueo air spray machine; Air grease 
guns; One Cadillac Weaver wreck wagon; Stock gas and 
oils and accessories; One republic gas tank wagon truck; 
One Indiana gas tank wagon truck; One gary gas tank 
wagon truck; Republic truck, 1923, .Motor Xo. 4,591-J-4; 
Gary wagon truck. Indiana wagon truck, 1923 Motor Xo. 
63,282; Motor Xo. 128,874-A all office equipment including 
two mahogany Hat top desks, one national cash register, 
three steel file cabinets, and such further and other equip¬ 
ment as may now be in and upon said premises. Together 
with all other goods, chattels, wares, and merchandise lo¬ 
cated in said premises, although not specifically enumer¬ 
ated herein, valued at $—, upon which we agree to pay the 
sum of $2,550.00 of which $2,200.00 on demand & $350.00 
on the 5th of Jan., 1930, until the whole sum of $2,550.00 
shall be fullv paid; and we do herein* agree that the title to 
the said above described property is to remain vested in 
said Fred C. Geiger until each and everv instalment of the 
said purchase money has been paid in accordance with the 
stipulations hereinafter and hereinbefore set forth. 

It is further agreed with the said Fred 0. Geiger that 
we will punctually pay each and every instalment to him, 
his personal representatives or assigns, on the several days 


and times when the same shall become due; that we will 
take good care of the property above mentioned and return 
the same upon our failure to comply with the terms 
28 of this agreement in as good condition as a reason¬ 
able and proper use and wear of them will permit 
we will not mortgage, rent,, pawn, dispose of or sell the 
above articles or any part thereof, or in any manner part 
with the possession i of the said property or remove the 
same from the said premises 24 H St., Northeast without 
the permission of the said Fred C. Geiger first obtained in 
writing, and we will at any time, when so required, exhibit 
the said property to the said Fred C. Geiger or his agent, 
and will give immediate notice of any attempt to levy under 
any legal proceedings or writ issued against or laid upon 
such property. And we further agree that if default be made 
in the payment of any of the said sums hereinbefore men¬ 
tioned as they shall respectively 7 mature; or if we shall at¬ 
tempt to sell, pawn or dispose of, misuse or injure any of the 
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said property or any part thereof, or inany manner not com¬ 
ply with this agreement, then it shall be lawful for! the said 
Fred C. Geiger, and we hereby authorize and empower Him, 
his heirs, personal representatives, attorneys, or agents to 
enter upon or into any place where the said property or any 
part thereof is, or is reasonably believed to be, and to take 
away and repossess the said property without any oppo¬ 
sition or molestation from me, my personal representatives 
or assigns, or my agents or servants whatsoever. And 
should we discontinue our payments after having been duly 
notified, all sums paid by us can be considered having 
been paid as rental for the use of the aforesaid property. 

We have received the said goods and chattels j with the 
further understanding that the said Fred C. Geiger hereby 
agree if at any time during the period mentioned in this 
agreement we shall desire to have the title to the sbid prop¬ 
erty pass and be transferred to us, he will make aiid deliver 
to us a good and sufficient bill of sale therefor 'upon the 
payment of all the purchase price hereinbefore mentioned. 

We, however, hereby expressly agree, as aforesaid, that 
no title to the said property, either legal or equitable, shall 
vest in us except as bailee, unless we shall pay the full 
amount of the purchase price as hereinbefore provided for. 
And we further agree that in the event of suit being insti¬ 
tuted bv the said Fred 0. Geiger, caused bvjfailure to 
29 comply with theabove-mentioned terms,an attorney’s 


fee of $10 shall be allowed said Fred C. Gcjiger. No 
clause or stipulation of this agreement shall be deemed re¬ 
scinded as against the said Fred C. Geiger, unless such re- 
ciss-ion is in writing and signed by the said Fred 0- Geiger. 

In Testimony Whereof we hereunto placed hand; and seals 
at the city of Washington District of Columbia,| this fifth 
day of October in the year Nineteen Hundred afid twenty 
nine. 


FRED C. GEIGER. [seal.] 
CONTINENTAL MOTOR 
[corporate seal.] CLUB, INC., 

Bv F. L. SUTTON, Pres. \ [seal.] 
F. L. SUTTON. I 


Attest: 

H. M. FOWLER. 
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District of Columbia, ss: 

I, Henry M. Fowler, a Notary Public in and for said 
District, do hereby certify that The Continental Motor Club 
by Felix L. Sutton, Pres., and Felix L. Sutton personally, 
parties to a certain agreement, bearing date the fifth day 
of October A. D. 1929 and hereto annexed, personally ap¬ 
peared before me in said District, the said Continental 
Motor Club by Felix L. Sutton, President and Felix L. Sut¬ 
ton personally parties to a certain agreement, bearing date 
the fifth day of Otcober A. D. 1929 and hereto annexed, per¬ 
sonally appeared before me in said District, the said Conti¬ 
nental Motor Club by Felix L. Sutton, President and Felix 
L. Sutton personally being personally known to me as the 
person who executed said agreement, and acknowledged the 
same to be their act and deed. 

Given under my hand and official seal this 5th day of 
October, A. D. 1929. 

[notarial seal.] HENRY M. FOWLER, 

30 Exhibit C. 

This lease, made this 23rd day of June, 1928, between W. 
W. Spilman, of Washington, D. C., hereinafter designated 
as the Lessor, and The Continental Motor Club, Inc., a cor¬ 
poration organized under the laws of the State of Delaware, 
hereinafter designated as the Lessee, it being understood 
and agreed that said designations shall include the respec¬ 
tive heirs, next of kin, successors and assigns of the parties 
hereto, where the context so admits or requires. 

Whereas, the Les-ee by appropriate corporate action duly 
taken previous to the date of these presents, has authorized 
the execution hereof, 

Now, therefore, this lease witnesseth: 

1. That the Lessor does hereby demise and lease unto the 
said Lessee, for a term of five (5) years, beginning July 1st, 
1928 and expiring June 30th, 19*33, for a total rental of 
Twentv-seven Thousand Six Hundred and Fiftv Dollars 
($27,050.00), to lie paid in monthly installments, the first 
month of said term without charge, the succeeding five (5) 
months at the rate of Four Hundred Dollars ($400.00) per 
month, and the succeeding four (4) years and six (6) 
months at the rate of Four Hundred and Seventy-five Dol¬ 
lars ($475.00) per month, the first payment of Four Hun- 
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drecl Dollars ($400.00) for the month of August,1192$ to be 
made upon the execution hereof and the succeeding pay¬ 
ments to be made on the first day of each month] beginning 
August 1st, 1928 for the month of September, 1921$, and con¬ 
tinuing thereafter as rent in advance for the succeeding 
months, until the total rent shall have been paid!; said pay¬ 
ments to be made without demand at such place or places in 
the District of Columbia as the Lessor may designate, the 
real estate known as Lots No. 22 & 23, Square (576, in the 
District of Columbia, including the premises known as No. 
24 H Street, Northeast. 

To have and to hold the same for the exclusive use and 
occupancy by the lessee. 

31 2. The said Lessee hereby covenants; with the 

Lessor: 


(a) That it will, during the continuance of! the term 
hereby created, pay the rent herein reserved as Herein pro¬ 
vided. 

(b) That it will from time to time pay all water rent 
which may be assessed upon the demised premise^, or on the 
owner or occupier in respect thereof, as well as all bills for 
gas and electricity furnished to said premises. 

(c) That it will not suffer or commit any waste pf or upon 
said premises and should the insurance rate for paid build¬ 
ing at any time be increased over the present insurance rate 
for said building, the said Lessee shall pay to the Lessor 
such increase. 

(d) That it will, during the said term keep, operate and 
maintain said premises in good order and repair, externally 
and internally, reasonable wear and tear excepted. 

(e) That it will make no changes or alterations in the 
structure of said premises without the consent of the Lessor 
being first obtained in writing but shall have the right to 
make minor changes such as re-arranging the location of 
any non-permanent partitions which may be left in the 
building by the Lessor, the installation of wash stands, etc., 
provided that at the termination hereof, the Lessbe will re¬ 
store said building or any part thereof, save said temporary 
partitions, at the election of the Lessor, to the condition at 
the time of the execution hereof, and that any | improve¬ 
ments made on said premises by the Lessee shall at the 
option of the Lessor be considered a part thereof, though 
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any trade fixtures placed in and upon said premises by the 
Lessee in connection with its business shall remain its prop¬ 
erty and shall be removed by the Lessee at the expiration of 
this lease, provided that the same may be so removed with¬ 
out injury to said premises. 

(f) That it will not assign this lease or sublet said prem¬ 
ises or any part thereof, save to other corporations con¬ 
trolled by the guarantor hereof, either voluntarily or in¬ 
voluntarily, nor shall the Lessee in any manner part with 

possession of said premises without the written con- 
32 sent of the Lessor and shall to the satisfaction of the 
Lessor, replace any and all glass which may be in¬ 
jured or destroyed during the term of this lease. 

(g) That the Lessor or his agents may at any reasonable 
time or times enter upon the premises to examine the condi¬ 


tion thereof. 

(h) That it will at the expiration of said tenancy quietly 
yield up said premises together with the fixtures herein¬ 
before referred to in like good tenantable condition in all 
respects as the same now are, subject, however, to the ex¬ 
ceptions recited in paragraph (cl). 

(i) That it hereby assumes full responsibility for the 
operation and maintenance of said building, during the said 
term, and that it will save the Lessor harmless from any 
and all claims of all persons whomsoever arising out of any 
and all accidents or casualties in and around said building 
during the term of this lease. 

(j) That Lessor may at all reasonable times show said 
premises to persons wishing to purchase the same and on 
and after three months next preceding the expiration of the 
term hereby granted shall have the right to place notices on 
said building, offering the same for rent or sale. 

3. Provided, always, and these presents are upon the con¬ 
dition that if said rent or any part thereof, shall at any time 
be in arrears and unpaid, for more than ten days, or if the 
Lessee shall at any time fail or neglect to perform or ob¬ 
serve any of the covenants, conditions or agreements herein 
contained on its part to be performed and observed or if 
the Lessee shall become bankrupt, or insolvent or shall com¬ 
pound with its creditors, then and in that or either event, it 
shall be lawful for the Lessor or any person or persons au¬ 
thorized by him in that behalf, without any formal notice or 
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demand, to enter in and upon said premises or any part 
thereof in the name of the whole, and said premises peace¬ 
ably to hold and enjoy henceforth as if these presents had 
not been made, without any prejudice to any righjt of action 
or remedy of the Lessor in respect to any Antecedent 
breach of any of the covenants by the Lessee here¬ 
inabove contained. 

4. Provided also that if the said Lessee shall de¬ 


33 


fault in the payment of the rent and the Lessor elects to 
resort to proceeding’s for the collection of such; defaulted 
rent, the Lessee shall reimburse the Lessor for a}l expenses 
of such proceedings, including all costs and attorneys’ fees, 
not. exceeding ten percent (10%) of the amount collected. 

5. Provided, however, that the waiver of any; breach of 
any covenant, condition or term hereof shall not loperate as 
the waiver of the covenant, term or condition itself, or of 
any other prior or subsequent breach thereof and that in 
event of any re-entry or recovery of possession by the Les¬ 
sor, the Lessee shall be and remain answerable; and liable 
for anv and all damages, deficiency and loss of rent which 
the Lessor may suffer or sustain by any breach;or default 
of the Lessee and the Lessor lierebv reserves the right and 

* i — 

power at his option, to re-let said premises at the risk and 
cost of the Lessee for the whole or any part of the remain¬ 
der of the term hereby demised. 

0. It is further provided that in case said building or any 
part thereof shall be destroyed or damaged by fire, not 
occasioned bv the negligence of the Lessee, do that the 
same shall be in whole or in part unfit for occupancy or use, 
then the rent hereby reserved or a fair and just proportion 
thereof, according to the nature and extent of tjhe damage 
sustained, shall be suspended and cease to be payable until 
said premises shall be repaired and made fit fori occupancy 
and use by the Lessor, when the obligation to pay rent on the 
part of the Lessee shall be resumed, provided, however, that 
if said premises shall be so damaged to the extent of fifty 
(50) per cent or more of their insurable value, |the Lessor 
shall not be under obligation to rebuild or restore the same, 
it being understood, however, that the Lessor is bound to 
elect within sixty (60) days after such destruction of fifty 
(50) per cent or more whether he will rebuild or;not, giving 
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the Lessee written notice of such election, and in 
34 event he shall elect not to rebuild, the parties hereto 
shall thereupon be released from all obligations here¬ 
under which might or could accrue after the date of such 
election. 

7. It is further provided that each party to this lease shall 
have the privilege of obtaining insurance for the purpose of 
affording protection under the terms hereof. 

8. The Lessee, having fully performed all of the covenants 
and conditions on its part lier-in contained, shall have the 
option to have this lease renewed for a one further term of 
three (3) years additional, the rent in event of such renewal, 
however, to be at the rate of Six Hundred Dollars ($600.00) 
per month, provided that this option shall be exercised by 
giving written notice thereof to the Lessor not later than 
April 1st, 1933. 

In witness whereof the party of the lirst part has executed 
these presents and the party of the second part has caused 
its corporate name to be hereunto subscribed by F. L. Sut¬ 
ton, its President, in this behalf specially authorized, (cer¬ 
tified copy of authority being hereto attached), and its cor¬ 
porate seal to be hereunto affixed, attested by its Secretary, 
M. Solomon, at the City of Washington, District of Colum¬ 
bia, the dav and year first hereinbefore written. 

i W. W. SPILMAN. [seal.] 

[corporateseal.] THE CONTINENTAL MOTOR 

CLUB, INC., 

By F. L. SUTTON, 

Pres. 

W • 

VIRGINIA BOWMAN. 

Attest: 

M. SOLOMON, 

Secretary. 


In consideration of the execution of the within lease by 
the Lessor therein named, I hereby guarantee due perform¬ 
ance by the Lessee therein named, of all the covenants and 
agreements on its part therein contained, and the payment 
of all rent, damages, costs and expenses which by virtue of 
said lease may be recoverable from the Lessee by the said 
Lessor. 
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- Dated June 23rd, 1928, in the City of Washington, Dis¬ 
trict of Columbia. 

F. L. SUTTON. | [seal.] 

i 

Witness: 

FRED C. GEIGER. 

i 

| 

35 Disteict of Columbia, ss: 

I 

I, Virginia Bowman, a Notary Public in and f<jr the Dis- 
ct ^olu do ixex. ol3^ certify that W. W. Splman, of 
the District of Columbia, the Lessor named in' a certain 
lease bearing date on the 23rd day of June, 1928, and hereto 
annexed, personally appeared before me in said District, 
and the said W. W. Spilman being personally well known to 
me as the person who executed said lease, acknowledged the 
same to be his act and deed. 

Given under my hand and seal this 23rd day of June, A. 
D. 1928. | 

[notarial seal.] VIRGINIA BOWMAN, 

Notary Public, D. C. 

| 

Washington, D. C., June ^1, 1928. 

Mr. W. W. Spilman, j 

c/o Mr. Walter A. Guy, 

Woodwork Building, 

Washington, D. C.: 

This is to certify that the Continental Motor Club of 
Washington, D. C. is a corporation duly organized and 
existing under the laws of the State of Delaware. 

That at a meeting this day of its Board of Directors a 
resolution was passed authorizing its President or Secre¬ 
tary, or both, to negotiate for and to secure a l^ase from 
Mr. W. W. Spilman for premises known as No. 24: H Street, 
Northeast, being Lot —, Square —, and further! that said 
President or Secretary or both, be and are authorized to 
execute any and all papers necessary in connection there¬ 
with; and further thaw any or all negotiations heretofore 
made in connection therewith; and further that any or all 
negotiations made in connection with the leasing of said 

i 

i 

i 

i 

i 

j 

i 

! 

i 

i 

_ I 
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premises, by said President or Secretary, or both, are 
hereby ratified and approved. 

Respectfully submitted, 

[corporate seal!] CONTINENTAL MOTOR 

CLUB OF WASHING¬ 
TON, D. C., 

By F. L. SUTTON, 

President. 


Attest: 

M. SOLOMON, 

Secretary. 
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FRED C. GEIGER, Intervening Petitioner j 
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BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 


i 

i 


This is an appeal from an order of the Supreme 
Court of the District of Columbia quashing add re¬ 
leasing an attachment (R., p. 11). 

On June 23, 1928, appellant made a written agree¬ 
ment of lease with The Continental Motor Club,j Inc., 
a corporation engaged in a general automobile storage 
and garage business, whereby he leased premises, 24 
H Street Northeast, Washington, D. C., to that corpo¬ 
ration for a term of five years, beginning July 1,1928, 
and expiring June 30, 1933, for a total rental of 
twenty-seven thousand six hundred and fifty dollars 
($27,650), payable in monthly installments in advance 
on the first day of each month (R., p. 18, 24). 

is ! 


i 

I 
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On the same dav Tlie Continental Motor Club, Inc., 
went into possession of the premises, and from time to 
time placed thereon goods and chattels belonging to 
the corporation (R., pp. 16 to 19). 

The Continental Motor Club, Inc., did not pay the 
rent due under the lease for the months of May, June 
and July, 1930. On July 3, 1930, the appellant filed 
suit for such rent, amounting to fourteen hundred and 
twenty-five dollars ($1,425) and obtained judgment 
therefor on July 31, 1930 (R., pp. 1 to 4 and 9). 

At the time of the filing of the action, the appellant, 
under the provisions of Section 1230 of the Code, as 
amended to June 7, 1924, issued an attachment for 
such rent, upon which attachment the United States 
Marshal seized the tenant's personal chattels on the 
premises (R., pp. 4 to 7). 

Thereupon the appellee filed an intervening petition 
and a motion in the case, praying the court to quash 
the attachment on the ground that he had a lien on the 
chattels under a chattel mortgage, and that said chat¬ 
tels were his property and that he had a good and 
bona fide title to the same (R., pp. 7, 8, 15, and 17). 

In support of his intervening petition and motion to 
(piasli, the appellee offered a certified copy of a bill of 
sale dated October 5, 1929, between him as purchaser, 
and The Continental Motor Club, Inc*., and F. L. Sut¬ 
ton, its President, as sellers, and covering the “goods 
and chattels located in premises 24 II St. X. E., Wash¬ 
ington, D. C.,?' listed therein, “and such further and 
other equipment as may be in and upon said premises, 
together with all other goods, chattels, wares and mer¬ 
chandise located in said premises although not spe- 
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cifically enumerated herein”, and a certified copy of a 
chattel mortgage dated the same day, between the 
same parties, and covering the same property (R., pp. 
14, 15, 20, and 21). | 

It was testified that the above instruments! were 
given to secure the payment of twenty-five hundred 
and fifty dollars ($2,550) loaned by the appellee to the 
corporation prior to the date of the instruments, and 
that of that amount there was still owing approxi¬ 
mately seventeen hundred dollars ($1,700) (Rj., pp. 
15,16, and 17). j 

The record shows that the sale to appellee was jmade 
more than a year after the tenancy commenced and 
after the property was placed on the leased premises; 
that the sale was a sale in bulk of all the property of 
The Continental Motor Club, Inc., without notice to 
appellant or any compliance with the provisions of the 
Sales in Bulk Act; that all the property was qn the 
leased premises at the time of as well as before the 
sale; that none of the property was ever actually de¬ 
livered to the appellee and was not removed from the 
premises, but remained thereon, and that all the (prop¬ 
erty seized under the attachment was on the pretnises 

" j 

at the time of the seizure (R., pp. 15 to 24). 

The record further shows that the appellee was 
present when the lease between the appellant and The 
Continental Motor Club, Inc., was executed; that he 
was a witness to the guaranty on the lease, and that 
he had notice of the appellant’s lien (R., pp. 15, 16,17, 
18,19, and 29). 


i 

i 


25 
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After the hearing of the intervening petition and 
the motion to quash, the court filed a memorandum 
opinion, which appears in the record, and passed an 
order in the case quashing and releasing the attach¬ 
ment and directing the United States Marshal to 
forthwith turn over to the appellee or his attorney the 
goods and articles seized under the attachment (R., 
pp. 9 to 11). 


Questions Involved. 

I. 

The case involves the construction of Section 1229 
of the Code of Laws for the District of Columbia, as 
amended to June 7, 1924, which provides as follows: 

“Sec.: 1229. Lien for Rent.—The landlord 
shall have a tacit lien for his rent upon such of 
the tenant’s personal chattels, on the premises, 
as are subject to execution for debt, to com¬ 
mence with the tenancy, and continue for three 
months after the rent is due and until the ter¬ 
mination of anv action for such rent brought 
within said three months. ” 

When does the landlord's lien commence under the 
above statute? 


II. 

The case also involves the construction of the 
Fraudulent Sales Act, approved April 28, 1904 (33 
Stat. L., pt. 1, p. 555), which provides as follows: 

“That it shall be the duty of every person 
who shall bargain for or purchase any stock of 


! 

I 


o 


goods, wares, or merchandise in bulk, for cjasli 
or credit, within the District of Columbia^ to 
demand and receive from the vendor thereof, 
and if the vendor be a corporation then from a 
managing* officer or agent thereof, at least five 
days before the consummation of such bargain 
or purchase and at least five days before fay¬ 
ing or delivering to the vendor any part ofj the 
purchase price or consideration therefor,' or 
any promissory note or other evidence of in¬ 
debtedness therefor, a written statement, uijider 
oath, containing the names and addressed of 
all of the creditors of said vendor, together 
with the amount of indebtedness due or owiim* 

I ' 

or to become due or owing, by said vendor to 


each of such creditors, and if there be no ^uch 
creditors, a written statement, under oatlj, to 
that effect; and it shall be the duty of such 
vendor to furnish such statement at least! five 
days before any sale or transfer by him ofj any 
stock of goods, wares, or merchandise in bulk. 


“Sec. 2. That after having received from the 
vendor the written statement, under oath, men¬ 
tioned in section one, the vendor shall, at least 
five da vs before the consummation of such! bar¬ 


gain or purchase, and at least five days before 
paying or delivering to the vendor any part of 
the purchase price or consideration therefcjr, or 
any promissory note or other evidence qf in¬ 
debtedness for the same, in good faith notify 
or cause to be notified, personally or by ]wire 
or by registered letter, each of the creditors of 
the vendor named in said statement of the] pro¬ 
posed purchase by him of such stock of goods, 
wares, or merchandise; and whenever anyj per¬ 
son shall purchase any stock of goods, wares, 


i 


i 
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or merchandise in bulk, or shall pay the pur¬ 
chase price or any part thereof, or execute or 
deliver to the vendor thereof or to his order, 
or to any person for his use, any promissory 
note or other evidence of indebtedness for said 
stock, or any part thereof, without having first 
demanded and received from his vendor the 
statement, under oath, as provided in section 
one, and without also having notified or caused 
to be notified all of the creditors of the vendor 
named in such statement, as in this section pre¬ 
scribed, : such purchase, sale, or transfer shall, 
as to any and all creditors of the vendor, be 
conclusively presumed fraudulent and void. 


“Sec. o. That anv sale or transfer of a stock 

of goods, wares, or merchandise out of the 

usual oi* ordinary course of the business or 

trade of the vendor, or whenever thereby sub- 

stantiallv the entire business or trade thereto- 

fore conducted bv the vendor shall be sold or 

* 

conveyed, or attempted to be sold or conveyed, 
to one or more persons, shall be deemed a sale 
or transfer in bulk, in contemplation of this 
Act. * * *” 


In view of the provisions of the above act, ivas the 
sate by The Continental Motor Club, Inc., of all its 
floods . chattels, wares, and merchandise in bidk to the 
appellee valid as against the appellant? 

III. 

Was any ground shown for quashing the attach¬ 
ment? 
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Assignment of Errors. 

j 

The Court erred: 

i 

l 

1. In holding that the chattel mortgage lien of!the 

i 

appellee is superior and paramount to and has priority 
over the landlord’s lien of the appellant. j 


2. In failing* to hold that the sale upon which j the 

appellee bases his claim of title to the goods and chat¬ 
tels attached is void as to the appellant under; the 
Fradulent Sales Act approved April 28, 1904 (33 Stat. 
L., pt. 1, p. 555). j 

I 

3. In quashing the attachment. j 


ARGUMENT. ! 

i 

L | 

Appellant’s lien commenced with the tenancy or 
when the property was placed on the premises and 
has priority over the lien of appellee. I 


The tenancy commenced June 23,1928. The tenant ’s 
property was placed on the leased premises at • that 

time or shortly thereafter and prior to the sale! and 

1 

mortgage of the tenant’s property to the appellee on 
October 5, 1929. The tenant’s property remained on 
the leased premises and was still on the leased premises 
when the levy was made July 3, 1930, for the May, 
June, and July rent (R., pp. 16 to 19). 

There is no question in the case with respect tp the 
existence of appellant’s lien. The question involved 

3s ! 


i 

j 

! 

i 
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relates solely to the time of the commencement of ap¬ 
pellant’s lien (R., p. 10). 

Appellant contends that his landlord's lien com¬ 
menced with the tenancy, June *23, 1028, or when the 
tenant’s property was placed on the leased premises, 
which in either event was prior to the sale and mort¬ 
gage of the tenant's property to the appellee on 
October 5, 1929 (R., p. 10). 

Appellee contends, as the lower court held, that 
appellant’s lien did not commence until the rent for 
which he claims a lien was due, namely, the first of 
May, June, and July, 1930 (R., p. 10). 

Appellant’s contention is supported by the clear 
and unambiguous language of the statute, which 
provides that the lien is 4 ‘to commence with the ten¬ 
ancy,” and by the interpretation placed on the statute 
in three decisions by the Supreme Court of the United 
States. 

In the first of these decisions, Webb v. Sharp, 13 
Wallace 14, the circumstances were these: 

Mr. Henry Polkinhorn, being the owner of a house 
in Washington Citv, leased it to Snow & Co vie for 
a printing office, and they afterwards brought a print¬ 
ing press therein. Subsequently, on the lltli day of 
December, 1867, they borrowed money and executed 
to one Webb, trustee, a deed of trust to secure the pay¬ 
ment of the loan, the press, however, still remaining 
on the leased premises. The loan, though it became 
due, was not paid, and the tenants falling behind in 
the payment of their rent also, Polkinhorn, the land¬ 
lord, attached the printing press, the rent for which 


the attachment was made having accrued in j 1869, 
within three months prior to the issuing of the attach- 

i 

ment. Judgment being perfected on the attachment, 
a writ of fieri facias was issued to the United States 
Marshal of the District, who levied on the press: then 
still remaining upon the premises. 

Thereupon Webb, the trustee under the deed of 
trust, sued out a writ of replevin against the Marshal. 
The lower court adjudged that the plaintiff should 
take nothing by his action, and that the Marshal should 
have a return of the printing press. From this ijudg- 
ment the plaintiff appealed to the Supreme Court of 
the United States, which court affirmed the judgment 
of the lower court, holding that the landlord’s lieii had 
priority over the deed of trust on the printing jpress 
given after the press was placed on the premise^. 

In its opinion, the Supreme Court said: 

“The deed of trust was, in effect and purpose, 
nothing but a mortgage. It was given to secure 
the payment of a loan. It was an expresb lien 
created by deed to secure the performance of a 
contract. The landlord’s lien is an implied or 
tacit lien, created by law to secure the perform¬ 
ance of another contract and, of the two, the 
landlord’s is the prior lien, and cannot be dis¬ 
placed by the other. The landlord’s lien attached 
to the printing-press the moment it was placed 
upon the demised premises, before the mortgage 
was given, and as long as it remained oil the 
premises the lien continued until each ifistal- 
ment of rent became due and for three mpnths 
afterwards, and then ceased as to that instal¬ 
ment. Had the tenant made an absolute and 
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bona fide sale of the press, the ease would have 
been a different one. The law protects bona fide 
purchasers without notice of the landlord’s lien. 
Goods sold in the ordinary course of trade un¬ 
doubtedly become discharged from the lien; 
otherwise business could not be safely carried 
on. This was so decided by the supreme court 
of Iowa in giving construction to a similar law 
of that state. Grant v. Whit well, 9 Iowa, 157. 
But neither the words nor the reason of the law 
call for a postponement of the landlord’s lien 
to that of a subsequent mortgage or execution 
creditor, so long as the goods remain on the de¬ 
mised premises and continue to be the property 
of the tenant.” 

In the second of these decisions, Fowler v. Rapley, 
15 Wallace, the agreed statement of facts was as 
follows: 

The firm of Stackpole & Hall, engaged in selling 
lumber and ice, at wholesale and retail, in the City of 
Washington, on the 1st of July, 1867, rented a wharf 
in the said city, for the purpose of a lumber-yard and 
ice-houses, from one Rapley, at the monthly rent of 
$100.00. Stackpole & Hall carried on their business 
on the premises until the 23rd of November, 1867, 
when they sold out their stock of ice and lumber to 
one Perkins, rent being at that time due and in arrear 
from the 1st day of the preceding August. Perkins 
immediately took possession of the stock and of the 
premises and continued the business until the 14th 
day of January, 1868, when, there having been no dis¬ 
charge of the arrears of rent, he sold the stock and 
delivered the same to one Fowler, who immediately 

i ' + 
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I 

I 

i 


i 


i 


took possession of the premises and continued j the 
business thereon. 

On the 24th of January, 1868, Rapley sued Stackjpole 
& Hall for rent in arrear, to wit, $100.00 per mbnth 
for the months of August, September, October, j No¬ 
vember, and December, 1867, and caused an attach¬ 
ment to be issued, upon which attachment the Uiiited 
States Marshal seized part of the property which; had 
belonged to Stackpole & Hall and had been by them 

sold to Perkins and bv Perkins to Fowler and which 

* 

had not been removed from the premises. 

Both Perkins and Fowler knew at the time of their 
respective purchases that the premises were reputed 
premises, but neither of them had notice otherwise 
than by implication from the facts above set forth 
that the rent was in arrear. 

i 

In the lower court, judgment was in favor of Rap- 
ley, the landlord. 

The case was taken to the Supreme Court of the 
United States, where Fowler, the purchaser, assigned 
two errors: (1) That by the two sales of the property 
the lien was discharged; (2) that the landlord! was 
not authorized by the Act of Congress to proceed by 
attachment against the chattels, they having been twice 

I 

sold. 

In affirming the judgment of the lower eourtj the 
Supreme Court said: 

64 Repeated decisions in other jurisdictions 
have settled the question that the lien in j such 
cases attaches at the commencement of the ten¬ 
ancy, or whenever personal chattels owned by 
the tenant and subject to execution for debt are 
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brought on the rented premises. Grant v. Whit¬ 
well, 9 Iowa, 153; Carpenter v. Gillespie, 10 
Iowa, 592; Doane v Garretson, 24 Iowa, 351; 
Powell v. Hadden, 21 Ala. 748; Sevier v. Shaw, 
25 Ark. 417; Smith v. Meyer, 25 Ark. 609. Statu¬ 
tory liens without possession have the same 
virtue 1 that existed in common-law liens ac¬ 
companied by possession. Grant v. Whitwell, 
supra. Liens like the one in the case before the 
court are upon the chattels in bulk or the stock 
in mass, and not in detail, or, rather, the lien 
is displaced where the goods are sold in the usual 
course of trade carried on by the tenant, pro¬ 
vided thev are dulv delivered and do not remain 
* * 

on the premises. Grant v. Whitwell, supra; 
Carpenter v. Gillespie, supra; Doane v. Garret- 
son, supra. Purchasers of goods and chattels 
take them at common law subject to the liens 
which existed against the vendor, and the same 
rule applies in a case arising under the act of 
Congress in question, where the purchase is of 
the stock in mass, which is not removed from 
tho premises, or with knowledge of the lien, and 
not in the usual course of trade. Man r. Shiff- 
ner, 2 East, 523; Godin v London Ass. Co. 1 
Burr. 489; Burton v. Smith, 13 Pet. 483. Sales 
of the stock in mass which is not removed, or 
not made in the ordinary course of trade on the 
premises and with knowledge of the lien, are 
subject to that rule. * * *” 

In the third of these decisions, Beall v. White, 94 
V. S. 382, the question was whether or not the land¬ 
lord’s lien given by the statute in question had priority 
over deeds of trust given on the tenant’s chattels after 
the chattels were placed on the leased premises. 
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The official report of the case shows that the tenaincy 
commenced April 1, 1867, and that after the chattels 
had been placed on the premises the tenant gave one 
deed of trust on April 6, 1867, and another deed of 
trust on October 2, 1868. ! 

As nearly as one can learn from the opinion in! the 
case, the landlord claimed a lien for rent accruing near 
the close of the year 1869, which was approximately 
two years after the first deed of trust and approxi¬ 
mately one vear after the second deed of trust, j 
The Supreme Court of the District of Columbia 
held that the deeds of trust had priority over the land¬ 
lord’s lien, but the decree of that court was reversed 
by the Supreme Court of the United States, which 
said: 


“* * * the court is unhesitatingly of the 

opinion that the deeds of trust in that regard 
present no legal obstacle to the claim of th^ ap¬ 
pellants. j 

“Repealed decisions have settled the rule! that 
the lien of the landlord attaches at the com¬ 
mencement of the tenancy, or whenever personal 
chattels, owned by the tenant and subject to 
execution for debt, arc placed on the demised 
premises. Fowler v. Raplev, 15 Wall., 328, 21 
L. ed., 35; Webb v. Sharp, 13 Wall., 14, 20 B. ed., 
478. ! 


“Decided cases everywhere admit that jrule; 
* * # 

i 

i 

i 

“Decree reversed and the cause remanded, 
with directions to enter a decree for the appel¬ 
lants, adjudging that the liens of the landlord 
have priority over the deeds of trust.” 


i 


i 
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Conversely, it has been held that where the tenant’s 
chattels were encumbered before being brought upon 
the leased premises the landlord’s lien for his rent is 
subordinate to such an encumbrance. Johnson v. 
Douglas, 2 Mickey’s Reports 36; Hechtmon v. Sharp, 
3 MacArthur 90. In other words, the question depends 
upon whether, the tenant’s property is encumbered 
before or after it is brought upon the leased premises. 

The fact that the rent for ivhich appellant claims a 
lieu accrued after the lien in favor of the appellee 
makes no difference. 

IVebb r. Sharp, supra. 

Fowler v. Raplev, supra. 

Beall r. White, supra. 

A decision also wortliv of note is that of Bryan v. 
Sanderson, 3 MacArthur’s Report 431. 

In that case the tenant executed a chattel deed of 
trust upon his furniture after the same was brought 
upon the leased premises. A judgment creditor’s bill 
was hied against the tenant, to which the landlord 
was made a party defendant. 

Tn his answer, the landlord asserted his lien for 
rent in arrear and prayed judgment for the same out 
of the funds to be realized from the sale of the furni¬ 
ture. 

It was held by the late J. J. Darlington, Special 
Auditor, whose opinion was adopted “without hesita¬ 
tion” by the Supreme Court of the District of Colum¬ 
bia, that the landlord’s lien had precedence over the 
deed of trust. 
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In his opinion, the Special Auditor said: 

“* * * It will be observed that the statu¬ 

tory lien differs in a material respect from its 
common-law prototype, the right to distrain. 
Under the latter, unless distraint were actually 
made, the landlord acquired no lien. His was 
an inchoate right to a lien to be perfected by dis¬ 
tress, rather than a lien in itself. But th<£ lien 
of the statute exists independently of the! pre¬ 
scribed methods of enforcing it. Indeed, com¬ 
mencing frith the tenancy, it exists before those 
methods have been or can be resorted to,\i. e., 
before any rent has accrued. i A statutory lien 
implies security upon the thing before the!war¬ 
rant to seize it is levied. It ties itself to the 
property from the time it attaches to it,j and 
the levy and sale of the property are only the 
means of enforcing it.’ In other words, if the 
lien is given by the statute, proceedings are not 
necessary to fix the status of the property. (|Mor- 
gan v . Campbell, 22 Wall., 381; see also, Grant 
r. Whitewell, 9 Iowa, 153; Carpenter v. Gjilles- 
pie, 10 Id., 592; Doane v. Garrettson, 24 Id., 
355.) These Iowa decisions are upon a statute 
substantiallv the same as the statute in foiice in 
this District.” (Italics are supplied.) 

The decisions cited by the lower court are not ap- 

i 

plicable. 

i 

! 

In The Richmond v. Cake, 1 App. D. C. 447, the 
controversv was not between the landlord and a third 

%> I 

person and did not involve a question of prioritv be¬ 
tween the landlord’s lien and a lien of a third person. 
The controversy was simply between the landlord and 


i 





the tenant and did not involve any question of priority 
whatever. 

In that case the landlord issued an attachment be¬ 
fore judgment for rent not yet due and covering rent 
periods which had not commenced to accrue. 

The attachment was issued upon an affidavit tiled 
pursuant to the section of the ("ode providing that 
the landlord’s lien may be enforced: 

“1st. By attachment, to be issued upon affi¬ 
davit that the rent is due and unpaid; or, if 
not due, that the defendant is about to remove 
or sell all or some part of said chattels; * * *” 
(Section 1230, Code of Laws for the District of 
Columbia, as amended to June 7, 1924.) 

In affirming an order of the Supreme Court of the 
District of Columbia quashing the attachment, this 
court said: 

“ * * * The legislature could scarcely have 

intended to provide for the enforcement of a 
liabilitv, which is neither due nor lias com- 
menced at all to accrue. On the other hand, it 
mav well be assumed that Congress intended 
to protect the landlord in the enforcement of his 
securitv for rent which had commenced to ac- 
crue, but, which had not become payable. Where, 
therefore, periods of payment have been pro¬ 
vided in,a lease, either monthly, quarterly, or 
annually, as is usual, and one of these periods 
has commenced to run, and the right of the land¬ 
lord to his rent for that fieriod, or to some pro¬ 
portional part of it, in any case in which appor¬ 
tionment would be proper, has become fixed and 
absolute, the legislature might well extend the 
provisions of this statute to the protection of 
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that right. If this were not the intentioju of 
Congress it would follow that, in the cash of 
any lease, no matter how long its term whs to 
extend, the landlord might on the verv second 

7 O V 

day of the term, after the tenant has entjered 
into possession, institute proceedings to seques¬ 
trate enough of the property of the tenaijt on 
the premises to pay the rent for five, ten, twfenty, 
or ninety-nine years, whatever might bd the 
duration of the term. Of course, we cannojt ad¬ 
mit for a moment that this was the intention of 
the law. And if this could not be done, neither 
can a suit be maintained for a period of (time 
for which, under the express agreement of the 
parties, the rent has not commenced to accrue. 
We read the statute to mean cases in which the 
rent has actually commenced to accrue, ljut is 
not yet payable, * * *” ! 

It should be noted that the court was not construing 
Section 1229 of the Code, by which the landlord is 

7 •> 


given a lien and which is before the court in the case 
at bar, but the court was construing a different sdction 
of the code, namely, Section 1230, which relates Solely 
to the means of enforcing the lien given by the pre¬ 


ceding section. 


R. P. Andrews Paper Company v. Southern Soda 
Fountain Company, 46 App. 1>. C. 84, is similar Jo the 

i 

case at bar in that it involved a question of priority 
between the landlord’s lien and a lien of a third per¬ 
son, but the facts in the case are the converse of I those 
in the case at bar. 

In that case the tenant purchased a soda fountain 
upon a conditional-sale contract given before the! foun¬ 
tain was brought on the leased premises. The lien 


i 

i 
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of the conditional vendor attached before the land¬ 
lord's lien, and this Court held that the conditional 
vendor’s lien had priority over the landlord’s lien. 

The decision was based upon the case of The Rich¬ 
mond r. Cake, supra, which, as hereinbefore shown, 
held that the landlord’s lien cannot be enforced as to 
rent 44 which is neither due nor has commenced at all 
to accrue.” 

It should be noted that the decision in the case of 
The Richmond v. Cake, supra, did 'not hold that the 
lien does not extend to rent which is not vet due, but 
merelv held that the lien cannot be enforced as to 
such rent unless the rent has commenced to accrue. 

Also, as heretofore pointed out, the Richmond v. 
Cake case did not involve the provision of the code 
creating- the landlord’s lien, but involved the pro¬ 
vision prescribing means of enforcing the lien. 

II. 

Under the provisions of the Fraudulent Sales Act 
in force in this District the sale by The Continental 
Motor Club cf all its goods, wares, and merchandise 
in bulk to appellee is void and appellee has no title 
to or lien on the property as against appellant. 

The Fraudulent Sales Act is set forth herein under 
the heading 44 Questions Involved”. The act provides 
that any sale or transfer of 4 4 any stock of goods, 
wares, or merchandise in bulk” shall be conclusively 
presumed fraudulent and void as to creditors of the 
vendor unless the provisions of the act are complied 
with bv the vendor and vendee. 
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The act defines a sale or transfer in bulk as “any 
sale or transfer of a stock of goods, wares, of mer¬ 
chandise out of the usual or ordinary course pf the 
business or trade of the vendor, or whenever thereby 
substantially the entire business or trade theretofore 
conducted by the vendor shall be sold or conveyed, or 
attempted to be sold or conveyed, to one or more per¬ 
sons.” 

The bill of sale by The Continental Motor ; Club, 

i 

Inc., to appellee covered all the corporation’s personal 
property in bulk, and there was no compliance with the 
provisions of the act. On this ground, appellant con¬ 
tended that, as he was a creditor of The Continental 
Motor Club, Inc., the sale was void and without jeffect 
as to him, and that, as against him, the appellee lihd no 
title to or lien on the property (R., pp. 10, 16, 1|7, 18, 
and 20). | 

The lower court overruled appellant’s contention 
and said (R., pp. 10 and 11): 

“The bulk sales act protects only the jcred- 
itors in existence at the time of the transfer. 
In the Andrews case it is held that the debt did 
not accrue until after the right of the Southern 
Soda Fountain Company had become j per¬ 
fected. 

“In my opinion the bulk sales act doe£ not 
apply to this case. The Continental Motor 
Club, Inc. did not maintain ‘any stock of goods, 
wares or merchandise’. It was not engaged in 
trade. See Swift v. Tempelos (N. C.), 7 jL L. 
R. 1581, and cases cited in the annotation.!” 

i 

* * # * # # * | 
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The court erred in holding appellant not an existing 
creditor at the time of the transfer and not entitled to 
the protection afforded by the act. 

The lease between appellant and The Continental 
Motor Club, Inc., was for a term of live years, at a 
total rental of $27,650, payable in monthly installments 
(R., p. 24). 

On the date of the sale bv The Continental Motor 

* 

Club, Inc., to appellee the lease still had about three 
and one-half years to run before its expiration, and 
there was then “owing*” and “to become due” to the 
appellant, under the lease, approximately $20,000 (R., 
p. 24). 

Appellant became a creditor of The Continental 
Motor Club, Inc*., on June 23, 1928, the date the lease 
was made, for the amount of the total rent reserved in 
the lease, and at the time of the sale was a creditor for 
the rent to accrue during the balance of the term of 
the lease. 

It is elementary that a debt exists between two 
parties whenever there is a duty on the part of one to 
pay to the other a sum of money either at the present 
or a future time, and that when a debt exists the rela¬ 
tion of debtor and creditor exists. 

The debt owing from The Continental Motor Club, 
Inc., to appellant was in part a mature debt and in 
part an immature debt. It should be noted, however, 
that the act refers to indebtednesses “due or owing, 
or to become due or owing”. 

It is therefore respectfully submitted that appellant 
was a creditor of The Continental Motor Club, Inc., 


21 


in existence at the time of the sale to appellee, and 
that lie is entitled to the protection afforded by the 
act. I 

I 

The court erred in holding that the act does noi 
apply to this case . 


In the case of Swift v. Tempelos, cited in the cpurt’s 
opinion, tlie language of the statute involved was as 
follows: 




The sale in bulk of a large part or the whole 
of a stock of merchandise, otherwise than in 
the ordinary course of trade and in regular and 
usual prosecution of the seller’s business,! shall 
be prima facie evidence of fraud, and void as 
against the creditors of the seller, unless the 
seller, * 15 


* > ? 


The court in that case held that 44 canned goods and 
other groceries and food supplies, and the furniture 
and fixtures” used in a restaurant conducted oil the 
ordinary plan, were not a “stock of merchandise” 
within the meaning of that particular law. 

i 

Obviously the North Carolina statute is not anal- 
ogous lo the statute before the court. 

The words “stock of merchandise” are not so broad 
and comprehensive as the words “any stock of gbods, 
wares and merchandise in bulk” used in our statute. 

The word “any” is too broad and comprehensive to 
permit a construction which says that the vendor tnust 
have been “engaged in trade” or that the statute ap¬ 
plies only to a “stock in trade”. 

Moreover, the North Carolina statute has beenj held 
to apply to a stock of goods and machinery in a 
garage. Galloup & Co. v. Rozier, 172 N. C. 283. ; 


i 
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Likewise, the court failed to take cognizance of the 
undisputed, evidence that The Continental Motor Club, 
Inc*., was engaged in “a general automobile storage 
and garage business ” and that among the property 
described in the bill of sale there was a 4 4 stock of gas 
and oils and accessories” (R., pp. 17 and 20). 

In Plass v. Morgan et al., 36 Wash. 160, there was a 
sale of all the goods, wares, and merchandise of a 
person engaged in conducting a boarding-house and 
restaurant, without any compliance with the provis¬ 
ions of a statute substantially the same as the statute 
before the court. 

The only question presented on the appeal was 
whether or not the statute applied to that kind of a 
transaction. 

Referring to the language of the statute, the court 
said: 


“ * * * It does not use the special term 

‘stock of merchandise’ but uses the term ‘any 
stock of goods, wares and merchandise in bulk’. 
The word ‘any’ is comprehensive and so is the 
word ‘stock’. There is no limit placed by the 
legislature on the meaning of the word ‘stock’. 
A stock of goods may mean, under the plain 
language of the statute, a great many different 
kinds of wares, or different kinds of merchan¬ 
dise. It was the evident intent of the legisla¬ 
ture to prevent the perpetration of fraud upon 
the creditors of people who are engaged in 
business, and, while there seems to be no au¬ 
thority submitted on this proposition, and none 
that we have been able to obtain, we do not see 
our way clear to exempt the defendant in this 


23 


case from the liabilities imposed by this stat¬ 
ute, or to deprive his creditors of the protection 
which it seems to guarantee to those who fur¬ 
nish goods to parties engaged in business. 
Section 5349 throws some light upon what the 
intention of the legislature was, where it is pro¬ 
vided : 


k ‘ 4 Any sale or transfer of a stock of gobds, 


wares or merchandise out of the usual or ordi¬ 
nary course of business or trade of the vendor, 
or whenever substantially the entire business 
or trade theretofore conducted by the vendor, 
shall be sold or conveved or whenever aniin- 
tcrest in or to the business or trade of jthe 
vendor is sold or conveyed, or attempted tcf be 
sold or conveyed, shall be deemed a sale hnd 
transfer in bulk in contemplation of this actl’ 
“It seems to us, to give the construction to 

7 ' i 

this statute that was placed upon it by the trial 
court, would be to limit the effect which wa*j in¬ 
tended by the legislature in the passage of|the 


act. 


“The judgment will be reversed, * * 

In X. Sakelos & Co., a corporation, et al. v. Hutchin¬ 
son Brothers, a corporation, 129 Md. 300, there whs a 
transfer in bulk by a partnership of its assets, consist¬ 
ing of the business, stock and fixtures of a restaurant, 
to a corporation formed by the members of the part¬ 
nership. 

The court said: 


“The transfer of the partnership assets to 
the corporation formed by its members is jvoid 
as a voluntary assignment in prejudice ofj the 
rights of the appellee as its creditor. Iiearn 
v. Purnell, 110 Md. 45S; Grover v. Radcliff, 63 


i 


i 



24 


Md. 502; Alexander’s British Statutes, Coe’s 
Edition, Vol. 1, p. 499, and cases cited in note, 
{). 507. It is invalid also, as against the same 
interests, because made in disregard of llie : 
statute providing that a sale or transfer in bulk 
of any i stock of goods, wares or merchandise 
shall be void, as against subsisting creditors, 
unless previous notice shall have been given 
them, and an inventory of the stock shall have 
been prepared as required bv the terms of the 
act (Code, Art. 23, Secs. 100-103: Act 1912, Ch. 
451). The theory was advanced in argument 
that this statute does not apply in the present 
case for the reason that the steam tables, ovens, 
kitchen utensils and similar articles, purchased 
from the appellee, were not intended for resale 
and are therefore not to be regarded as being 
in the category of ‘goods, wares and merchan¬ 
dise’ within the statutorv meaning. In refer- 
ence to this suggestion it need only be said that 
the assets and stock, which were transferred in 
bulk by the partnership to its corporate suc¬ 
cessors, undoubtedly included ‘goods, wares 
and merchandise’ within the purview of the 
statute, * * *” 

III. 

No Ground for Quashing the Attachment was Shown. 

Section 1250 of the Code of Laws for the District of 
Columbia, as amended to June 7, 1924, provides that 
the landlord’s lien given by Section 1229 may be en¬ 
forced— 

“First. By attachment, to be issued upon 
affidavit that the rent is due and unpaid; or, if 
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it be not due, that the defendant is about to 
remove or sell some part of said chattels. 

“Second. By judgment against the tenant, 
and execution, to be levied on said chattels, or 
any of them, in whosesoever hands they may be 
found. 

“Third. By action against any purchase!* of 
said chattels with notice of the lien, in which 
action the plaintiff may have judgment foil the 
value of the chattels purchased by the defend¬ 
ant not exceeding the rent in arrear.” 

The attachment was issued upon appellant’s I affi¬ 


davit that the rent for which he claimed a lien was; due 
and unpaid (R., p. 3). 

Appellant’s affidavit was prepared and filed iii ac¬ 
cordance with the first paragraph of the above section 
of the Code, and the attachment was in all respects 
regularlv and lawfullv issued. 

Appellee’s motion and petition to quash the attach¬ 
ment were tiled, presumably, pursuant to Sectiop 462 
of the Code, as amended to June 7, 1924, which pro¬ 
vides that— 


“Any person may file his petition in; the 
cause, under oath, at any time before the final 
disposition of the property attached or its pro¬ 
ceeds, except where it is real estate, setting 
forth a claim thereto or an interest in or;lien 
upon the same, acquired before the levy of the 
attachment; and the court, without other plead¬ 
ing, shall inquire into the claim, and, if either 
party shall request it, impanel a jury for] the 
purpose, who shall be sworn to try the question 
involved as an issue between the claimant as 
plaintiff, and the parties to the suit as defend- 


i 
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ants, and the court may make all such orders as 
may be necessary to protect any rights of the 
petitioner. 77 

The only ground advanced in support of the motion 
and petition to quash the attachment was the claim 
that the appellee had an interest in the property upon 
which the attachment was levied (R., pp. 7 and 8). 

In other words, only one issue was presented. This 
issue should have been tried, as provided in the above 
section, “between the claimant as plaintiff and the 
parties to the suit as defendant 77 , and, even if found 
in favor of the appellee, could not have properly re¬ 
sulted in more than an order giving* the appellee prefer¬ 
ence in the distribution of the proceeds of the sale of 
the property. 

It is undisputed that The Continental Motor Club, 
Inc., had some interest in the property. That interest 
was subject to attachment and the attachment in ques¬ 
tion was properly and lawfully levied upon that in¬ 
terest. 

The order quashing the attachment was in legal 
effect a ruling bv the lower court that the attachment 
was wrongfully issued, and constitutes error preju¬ 
dicial to possible rights and liabilities of appellant. 

CONCLUSION. 

The judgment and order of the lower court should be 
reversed. 

Respectfully submitted, 

ARTHUR J. HILLAND, 

Attorney for Appellant. 

( 432 ) 
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Statement of the Case 

On October 5th, 1929, the appellee, Fred C. |Geiger, 
intervening petitioner herein, purchased from the Conti¬ 
nental Motor Club, Inc., and F. L. Sutton, its president, 
as sellers, goods and chattels located in premises 24 H 
Street, Northeast, Washington, D. C., for a consideration 
of two thousand five hundred and fifty j dollars 
($2,550.00), (Exhibit A, page 20, Record,) bill of sale, 
duly recorded in the Recorder of Deeds Office for the 

_ i 

District of Columbia; that later the same day, October 
5, 1929, and subsequent to the bill of sale above referred 
to, a chattel mortgage (Exhibit B, page 21, Transcript 
of Record), was entered into by the Continental Motor 
Club and F. L. Sutton with Fred C. Geiger, to secure the 
payment of two thousand five hundred and fifty dollars 
($2,550.00) loaned by the appellee, Fred C. Geiger, to the 
Continental Motor Club and Felix L. Sutton prior to the 


i 

i 

i 

| 

i 
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execution of the said instrument, and that of that amount 
there was still owing approximately seventeen hundred 
dollars (81700.00). 

That approximately nine months after the execution 
of the bill of sale and the chattel mortgage as above re¬ 
ferred to, the appellant, W. W. Spilman, who rented 
premises 24 H Street, Northeast, to the Continental 
Motor Club, filed suit against the Continental Motor 
Club for rent alleged to have accrued more than nine 
months after the bill of sale and chattel mortgage from 
the Continental iVfotor Club and Felix L. Sutton to Fred 
C. Geiger, and secured judgment against the Continen¬ 
tal Motor Club and Felix L. Sutton, and then attempted 
to issue an attachment under an alleged landlord’s lien 
on the goods and chattels on said premises, held under a 
bill of sale and a chattel mortgage by Fred C. Geiger. 
The intervening petitioner, Fred C. Geiger, filed a peti¬ 
tion and motion to quash the attachment on the ground 
that he had a prior lien on said chattels and that said 
chattels were his property and that he had a good and 
bona fide title to the same. 

There was no rent due and owing to appellant, W. W. 
Spilman, by the Continental Motor Club or Felix L. 
Sutton, nor were there any arrears of rent at the time 
the bill of sale and chattel mortgage to Fred C. Geiger 
were executed by the Continental Motor Club and Felix 
L. Sutton, and duly recorded in the Recorder of Deeds 
Office for the District of Columbia. The lien for rent 
attempted to be enforced by the appellant against the 
property in question is for rent alleged to be due by the 
Continental Motqr Club to Spilman for May, 1930, and 
said rent did not accrue until nine months after the bill 
of sale and chattel mortgage above referred to. The 
rent was payable in equal monthly installments, pay- 
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able on the first day of each month, for a term j of five 
years. The conditional sales contract or chattel mortgage 
was recorded almost a year prior to any default in the 
payment of rent by the conditional vendee, the Conti¬ 
nental Motor Club, tenant, to its landlord. 

After argument and presentation of authorities by 
briefs filed, Honorable Jesse C. Adkins, Justice presid¬ 
ing, passed an order on September 3rd, 1930, establish¬ 
ing the validity of the conditional sale contract or chat¬ 
tel mortgage. From this order the appellant appeals. 

Argument 

L 

The conditional sale contract or chattel mortgage was 
recorded nine months prior to the time any tacit lien of 
the landlord for rent could possibly have attached to the 
property on the leased premises. 

Citing the case of Cake vs. Richmond , 1 App. D. C. 
477, this Court laid down very clearly the law in this re¬ 
spect when it said: 

“Where monthly, quarterly or annual! periods 
of rent are provided in a lease the lien does not 
extend to rent to accrue for any such period un¬ 
less the period has actually commenced! to run 
and the landlord's right to that installment of 
rent has become fixed and absolute.” 

Inviting attention to the lease of Spilman with the 
Continental Motor Club, Inc., it will be noted that the 
payments of rent were to be made monthly. 

Citing the case of Andrews vs. Southern Soda Foun¬ 
tain Co., 46 App. D. C. 84, Andrews, the landlord, leased 
property to tenant on April 1st, 1914, and on April 27th, 
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1914, tenant executed conditional bill of sale on a soda 
fountain from the Southern S. F. Co., and the condi¬ 
tional bill of sale was not recorded until June 4th, more 
than a month thereafter. The landlord sued for rent 
for September, October, and November, 1915, more than 
a year after the conditional bill of sale was recorded. In 
summing up the case, the court said in this language: 

“Any lien that the landlord, Andrews, may have 
had against the chattels situated on the premises 
did not attach until long after the conditional 
bill of sale was recorded. The lease was for a 
term of twenty-one months and the rent was pay¬ 
able in equal monthly installments. The rent for 
which a lien is here claimed was for months of 
September, October and November, 1915, almost 
fifteen months after the contract was recorded. 
The indebtedness did not relate back to the be¬ 
ginning of the lease. We have held that where 
rent is payable in monthly, quarterly, or annual 
periods, the lien does not extend to rent to accrue 
for any such period unless the period has actually 
commenced to run and the landlord’s lien as to 
that particular installment of rent has become 
fixed.” 

And the Court ip the last sentence of its decision says in 
clear and unmistakable language: 

“As the debt did not accrue until after the con¬ 
tract (conditional bill of sale) was recorded, in 
any view of the law appellant (Landlord—An¬ 
drews) must fail.” 

It will be noted that the case of Andrews vs. Southern 
S . F. Co., was decided by this Court as late as 1917, 
whereas the cases cited by appellant are way back in 
Wallace Reports and reports far antedating the Andrews 
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case, and do not in any respect apply to the questions 
involved in the case at bar, whereas the Andrews case is 
in all respect parallel to and on all fours with the inter- 
venor’s right to have said attachment quashed and have 
property of intervenor’s returned to him. 


In the argument on brief of the appellant, appellant 
refers to the Fraudulent Sales Act in force in the Dis¬ 
trict of Columbia, and contends that the provisions of 
said Act were violated in respect to the bill of sale by 
the Continental Motor Club to appellee, and tlje condi¬ 
tional bill of sale on said property. j 

The bulk sales act refers to and protects only the credi¬ 
tors in existence at the time of the transfer. Appellant 
was not a creditor in existence at the time of tlie trans¬ 
fer to Geiger. This contention by the appellant is dis¬ 
posed of by the latest case on the subject in the Court 
of Appeals of the District of Columbia, namely, the An¬ 
drews vs. Southern Soda Fountain Co . case, at 46 App. 
D. C. 84, in which it was held that the debt did not ac¬ 
crue until after the right of the Southern S. F. Co. had 
become perfected. 

i 

The bulk sales law is in derogation of t|ie com¬ 
mon law, and must be strictly construed.—12 
RCL 525. j 

Definition “stock of merchandise” as |used in 
the bulk sales law, means goods or chattels which 
the merchant holds for sale, and are equivalent 
to “stock in trade” as ordinarily used and under¬ 
stood among merchants.—12 RCL 527. 

i 

i 

The Continental Motor Club and F. L. Sutton did not 
maintain “any stock of goods, ware or merchandise,” and 
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were not engaged in trade. See Swift vs. TempelosfN.C.) 
7 A.L.R. 1581, and cases cited in the annotation thereto. 

Citing Willis Cab and Automobile Co., (D. C.) 178 
Fed. 113, 114: 

A corporation, the principal business of which 
is the keeping of a boarding stable to feed and 
care for horses for hire, is not subject to adjudica¬ 
tion as a corporation engaged principally in mer¬ 
cantile and trading pursuits; such term embrac¬ 
ing corporations whose principal business is the 
buying and selling of goods in the ordinary course 
of trade. 


Conclusion 

It is respectfully submitted that the order appealed 
from should be confirmed. 


Henry M. Fowler and 
Fred C. Geiger, 

Attorneys for Appellee, 

510 Bond Building, 
Washington, D. C. 



